IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
MUMBAI

ORIGINAL APPLICATION NO. 907 OF 2015
DISTRICT : PUNE

Shri Sanjay Madhukarrao Sarode,

Age: 56 years,

Joint Director of Steam Boilers,

Having Office at Kamgar Bhawan, 7t Floor,
Bandra-Kurla Complex, Bandra (E),
Mumbai-400 051.

R/0O. D-201, Treasure Park Near Rawat
Brothers Behind Walawalkar Nagar, Pune-9

...Applicant

VERSUS

1. The State of Maharashtra,
Through, Principal Secretary,
(Labour), Industries, Energy and
Labour Department, Having Office at
Mantralaya, Mumbai- 400 032.

R S R ., o L S

2. Shri S.L. Kumbhalwar, )
Aged Adult, Working as Joint Director of )
Steam Boilers, Having office at Kamgar )
Bhavan, 7t floor, Bandra-Kurla Complex, )

)

Bandra (E), Mumbai-400 051. Respondents
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Shri A.V. Bandiwadekar, learned Advocate for the Applicant.
Ms. N.G. Gohad, learned Presenting Officer and
Shri D.B. Khaire, learned Special Counsel tfor the Respondent
No.1.

Shri K.R. Jagdale learned Advocate for the Respondent No. 2.

CORAM : Shri Rajiv Agarwal, Vice-Chairman

Shri R.B. Malik {Member) (J)

DATE 09.06.2017

PER : Shri Rajiv Agarwal {Vice-Chairman)

JUDGEMENT

1. Heard Shri A.V. Bandiwadekar, learned Advocate for the
Applicant, Ms. N.G. Gohad, learned Presenting Officer and
Shri D.B. Khaire, learned Special Counsel for the Respondent
No.1 and Shri K.R. Jagdale, learned Advocate fbr the

Respondent No.2.

2. This O.A. has been filed by the Applicant challenging
the seniority list of the Joint Director of Steam Broilers for
the period from 01.01.2004 to 31.12.2014 published on
13.10.2015 by the Respondent No.1.

3. Learned Counsel for the Applicant argued that the
Applicant was promoted to the post of Joint Director of
Steam Broilers on 24.05.2010. On 01.10.2012, the
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Respondent No.l1 published the provisional seniority list of
Group ‘A’ officers working in the Directorate of Steam
Broilers for the period from 01.01.2009 to 01.01.2012.
Objection, if any, to the provisional seniority list were called
within one month. There are four posts in Group ‘A’ in the
Directorate of Steam Broilers viz. Deputy Director, Joint
Director, Additional Director and Director. The Applicant
was placed at Sr. No.4 in the cadre of Joint Director. Shri
B.M. Bhokre, was shown at Sr. No. 3 and Shri S.L.
- Kumshalwar, the Respondent No.2, who belong to Scheduled
Caste (S.C.) Category ywas shown at Sr. No. 6 ,below the
Applicant. The Applicant objected to his placement below
Shri Bhokre and filed his objections. The Respondent No.2
didnot object to his place at Sr. No.6 in the seniority list. As
the Respondent No.l didnot finalize the Seniority list, the
Applicant filed O.A. No.1150 of 2012. By order dated
07.05.2015, this Tribunal directed the Respondent No.l to
publish the final senibrity list within 3 months from that date
of order. On 02.09.2015, the Applicant submitted a
representation, pointing out that Shri Bhokre has filed two
O.As No. 747/2012 and 589/2014 before Aurangabad Bench
of this Tribunal but he failed to get any relief against the
Applicant. The Respondent No.1 ignored all the
representations of the Applicant and published the final
seniority list on 16.10.2015, placing the Respondent No.2
above the Applicant. The Applicant has filed the present O.A.
challenging that.
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4. Learned Counsel for the Applicant stated that the
ostensible reason to change the seniority of the Applicant
was that Shri B.M. Bhokre, who belonged to N.T. (B)
category, was promoted from open category w.e.f. 01.08.2013
in the in the cadre of Joint Director. Shri Bhokre filed two
O.As nos 747 /2012 and 589/2014 before Aura’ngabad Bench
of this Tribunal seeking seniority over the Applicant.
However, he didnot succeed. The Respondent Nd.l had
failed to consider representa.tions of the Applicant dated
27.09.2012, 18.10.2012 and 02.09.2015 to the provisional
seniority list as on 01.10.2012. The Applicant and the
Respondent No.2 were prompted to the post of Joint Director
by G.R. dated 04.05.2010 on the same day and on the basis
of the same Select list. The Respondent No.2 was at Sr. No.
2, while the Applicant was at Sr.. No.1. There was no
question of placing the Respondent No.2 above the Applicant
in the Seniority list. As per Maharashira Civil Services
(Regulation of Seniority) Rules, 1982, the Applicant has to be
treated as senior to the Respondernt ‘\102 as he was more

meritorious than the Respondent No.2.

S.  Learned Advocate Shri D.B. Khaire, Special Counsel for
the Respondent No.l argued that three posts of Joint
Director were available for the select list of the year 2009-10.
Two posts were available from promotion guota, one each for
S.C. and Open category, One post was from norination

quota. Agasinst the promotion quota, Shri S.H. Kumbhalwar

o
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were found eligible to be promoted. Shri Ghodke opted for
voluntary retirement in 2010 and Shri S.T. Badhe from Open
category was promoted. Name of the Applicant was not
included in‘ the select list of the year 2009-10. His name was
included in the select list of the year 2010-11. The Applicant
was promoted after the Respondent No.2, and therefore, in
the cadre of the Joint Director, he is shown below the
Respondent No.2. Learhed Advocate Shri Khaire stated that
judgement of this Tribunal, Aurangabad Bench and various
judgement of Hon’ble S.C. have been considered while
deciding the seniority list. Shri Bhokre was adjusted in Open
category post of Joint Director by G.R. dated 13.10.2014.
Shri Bhokre challenged the aforesaid G.R. dated 13.10;20 14
in O.A. No. 589/2014 before this Tribunal, Aurangabad
Bench. That O.A. was dismissed along with O.A. No.
742 /2012 by order dated 01.04.2015.

6. Learned Advocate Shri Jagdale, on behalf of the
Respondent No.2 adopted the arguments of the Special
Counsel for the Respondent No.l. He argued that the
Applicant was promoted from the select list of the year 2010-
11, while the Respondent No.2 was promoted from the select
list of the year 2009-10. The Respondent No.2 is, therefore,

senior to the Applicant in the cadre of J oint Director.

7. Let us first examine the claim of the Applicant as per
the recruitment rules for the post of Joint Director. From

Exhibit R-6 (page 137 of the Paper Book) it appears that
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there were © sanctioned post of Joint Directors in the
Directorate of Steam Broilers. Till 28.09.2010, 50% of the
posts were to be filled by prormotion and 50% by nomination.
The Rules were amended by notification dated 29.09.2010
and 100% posts are now required ¢ be filled by promotion.
Both the Appiicant and the Respondent No.2 were promoted
by Government order 24.05.2C10 as Joint Director (Exhibit
B’ page 23}, In the cadre of Deputy‘ Director, the Applicant
was appointed to the post on 03.05.1998 from Open category
while the Respondent No.2 was appointed on 29.11.200%
from S.C. category. From the file noting appended as Exhiibit
R-2-1, (Pg. 69-85 of the paper book} it appears from notiﬁg
dated 12.06.2013 (Pg. 77 para 3} that T:hOugh out of 6 posts
of Joint Director, 50% were required to be filled by
promotion, in ‘practice ail the © posts were being filled by
promotion. That will explain the reservation of posts to be
filled, which was shown as S.C.-1, 8.T.- 1 and Open-l. If only
3 posts were there for promotion, only 1 post would have
been reserved. It will be proper to repreduce the file noting
dated 03.08.2013 of G.A.D. from Pg. 82 of the Paper Book.
It reads as follows:- |

93. @& 200% d 00¢ AaT Wp Wmmes data ¥s 090 HD AR 3 @

Jussl il Al FBUST RO WEN 9 02 JUSE FAT 3B
(g Hasie t HAaoridl As aet Fwen & gamt 3R) §g TAUAD amud gl & UarEl
Tt 3R T U gl 3Rt § Ul ﬁaﬁ{a 8O 3UEE 3@, Al § U AL
FENE YA TSI, SRS Set- 9, 3feet wAwtt- 9, HA-Y 3 A,

93. @1 2090 A 3 W 30w HEEd B 7 3 W Rem 3EEA sueft-9
a ew R A Aid. e snAel 3w REww dg@ 9) ot BHaar () ) 4.
TE (Fen) a 3) At AR () Al uEissetl SgE Rt 31,
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8. It appears that for 6 posts, which were always filled only
by promotion (4 posts were filled till 2008, keeping two posts
vacant), in 2010, when three vacancies were to bé filled, at
least one post was required to be filled from S.C. Category.
As per 100 point roster for prémotion, first point is for S.C..
Even if only 50% of 6 posts for promotion are considered, 1
post will have to be reserved and the reservation will go to
S.C. candidaté. As the Respondent No.2 was eligible for
promotion to the post of Joint Director, he was required to be
considered first i.e., ahead of the Applicant. The claim of the
Applicant that he was senior to the Respondent No.2 in the
cadre of Deputy Director, so when promoted to the post of
Joint Director, he will be senior to the Applicant, cannot be
accepted. The Respondent No.2 was required to be
considered first against vacant S.C. point in 100 point roster
for promotion, as no backward class candidate was promoted
from S.C. category since 2004 when the Reservation Act

came into existence.

9. The Applicant has relied on the judgement of Hon’ble
S5.C. in 8. Panneer Selvam & Others Vs. Government of
Tamil Naidu & Others in Civil Appeal Nos. 6631-6632 of
2015 arising out of SLP (Civil) Nos. 8366-8367 of 2012.
Learned Counsel for the Applicant argued that Hon’ble S.C.
has held that Article 16 (4A) of the Constitution of India is
only an enabling prdvision regarding consequential seniority

of a reserved category candidate promoted earlier than his
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senior general category candidate in the feeder cadre. Unless
a policy decision is taiken by the State in this regard, it would
be wrong to hold that Article 16(4A} of the constitution by
itself would give consequential seniority in addition to
accelerated promotion to the roster-point promotees. Learned
Counsel for the Applicant argued that thére is no provision in
the Maharashtra State Public Services (Reservation for
Scheduled Castes, Scheduled ‘Tribes, Denotified Tribes
(Vimukta Jatis, Nomadic Tribes, Special Backward Class and
Other Backward ClasSes) Acts, 2001 {Reservation Act) which
came into force on 29.01.2004 and any rules framed there
under, providing for corisequenti.al sehiority. As a result,
even if, it is held that the Réspondent No.2 was promoted
ahead of the._Applicant on the roster point nb.l, as the
Respondent no.2 was junior t¢ the Applicant in the feeder
cadre of Deputy Director, the Applicant would regain his
seniority over the Respondent No.2 in the cadre of Jdint
Director. | | |
Honble 5.C. in Panneer Selvam’s case {supra) has held
that: |
“35. In the absence of any provision for
- consequential seniority in the rules, the ‘catch up
rule’ will be- applicable and the roster-point
reserved category promotes cannot count their
seniority in the promoted category from the date of
their promotion and the senior general category
candidate will regaini their seniority. The Division

M Bench appears to have proceeded in the erroneous
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footing that Article 16 (4A) of the Constitution of
India automatically gives the consequential
seniority in addition to accelerated promotion fo
the roster-point promoters and the judgement of
the Division Bench cannot be sustained.”
10. Learned Special Counsel for the Respondent No.l
argued that the State Government had taken a policy
decision to grant consequential seniority in such cases, when
a roster-point promotee is granted accelerated promotion, he
also gets consequential seniority. He referred to G.R. dated
' 20.10.1997 which has the following provision:
2 (3) v swrEDila sAad/ sttt wEEea ot SR &
el WA R @Ml swd e Haold  gelacted

HYRR AeTSAl AE.  adY Retie 30 SEEw 9RR0 Ash
afaaa AEde SASa TEn Jelia HueEl STliel 3aLAmal

@

(/) HAafm w2 fed aien & en datda Fatia yden
Retipmga, steeda Rtwm, 99¢r e awgdear et
AT A IHC.

() e Peaila svriEd afiet ac anet AddE T TEeiet
= zaiadiet ueiesterien Hewtd ee) .

These instructions were reiterated by G.R. dated

20.03.2003 as below:
3. @ ae emdi FRersmed BAch ghelt g wngar el Setet
feetizs 29/09/2002 A 3R Rawr e AoA e 3 Fola taen 308 o,
awE Adm Aot/ sArtzastia Sard/afteet At qdewa Haota
MG Stoa RFRITHA devrEmsa av g DA o 19 Fa 9%¢ =
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STEREEltet 30t Retisb 20/90/9%R0 =11 RN uoT BT AFAE. H
FerHaoita @ serEia sHearen tasgdde samemr Réwn Bl
UEtestcile Haolidtet w=iet e sived ffidaa gida.

11. Learned Special Counsel argued that these G.Rs
contain the policy decision of the Government of
Maharashtra that ‘consequential seniority’ is available to a
backward class candidate given accelerated promotion on a
roster-point and the Respondent No.2 was correctly given
seniority over the Applicant. We find that the contention of
Learned Special Counsel to be valid and held that the
Respondent No.2 is eligible to get seniority over the Applicant

in the cadre of Joint Director.

12. The Applicant has cited a large number of judgements
in support of his contentions. We have carefully perused
those judgement but here on facts, the Respondent No.2 was
eligible to be promoted before the Applicant. Regardless of
the fact whether the number of posts for promotion are taken
as 3 or 6, in the 100 point roster first point is required to be
filled by S.C. category candidate, and the Applicant was first
S.C. category candidate after the Reservation Act came into
forceyso he was eligible for promotion before General category
candidate. The Government of Maharashtra had taken a
policy decision to grant consequential seniority by G.Rs
mentioned in the preceding paragraph. Considering these
two facts, the Applicant cannot claim seniority over the

Respondent no.2.
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13. Having regard to the aforesaid facts and circumstances

of the case, this O.A. is dismissed with no order as to costs.

(4 It oM
=66 T '((% 5./ (},‘;(J

(R.B. MALIK) JIV AGARWAL)
MEMBER (J) (VICE-CHAIRMAN)

09.06.2017 09.06.2017

Date : 09.06.2017

Place : Mumbai

Dictation by : NMN
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